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DECI SI ON AND ORDER- AWARDI NG BENEFI TS

Thi s proceeding arises froma claimfor workers’ conpensation
benefits under the Longshore and Harbor Workers’ Conpensation Act,
as anended, 33 U.S.C. 8 901 et seq. The case was referred to the
Ofice of Adm nistrative Law Judges on January 22, 1998.

Fol | owi ng proper notice to all parties, a formal hearing was
hel d on Septenber 30, 1998 in Cincinnati, Chio. The findings of
fact and conclusions of lawthat foll ow are based upon ny anal ysi s
of the entire record, argunents of the parties, and applicable
regul ati ons, statutes, and case |aw Al t hough perhaps not
specifically nmentioned in this decision, each exhibit received into
evi dence has been carefully reviewed and thoughtful Iy consi dered.
Ref erences to “ALJX", “CX’, “BR’, and “JX’ refer to the Adm nistra-
tive Law Judge Exhibits, daimant Exhibits, Barge and Rai
Termnals, Inc. (hereinafter “Barge and Rail”) Exhibits, and Joint
Exhi bits, respectively. The transcript of the hearing is cited
“Tr.” and by page nunber.

| SSUES W TH RESPECT TO BARGE AND RAI L

1. Wiether Caimant suffered a newinjury or aggra-
vation of an existing injury in the course of his
enpl oynment with Barge and Rail on June 9, 1994.

2. Wether Enployer is entitled to credit under 33
US. C 903(e) for sunms paid under Onhio and
Kent ucky Wbrkers’ Conpensati on.

3. Caimant’s average weekly wage as determ ned
under 33 U. S. C. 910.

4. Whether Caimant’s application, filed April 4,
1996, was tinely filed.

5. Wiether Caimant is permanently and totally
di sabl ed pursuant to 33 U. S.C. 908.

6. Wiether Claimant is entitled to permanent parti al
di sability under 33 U S. C. 908.

7. VWiether Claimant is entitled to nedical benefits
for his knee injury and depression.
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8. \Whether Barge & Rail, the enployer at the tine of
the first injury, is entitled to section 8(f)
relief on the bases that (a) Caimant’s i njury of
January 22, 1994 aggravated a dormant condition
and (b) Caimant’s injury of June 9, 1994 was a
new and distinct injury, not “the natural or
unavoi dable result of” the January 22, 1994
event .

9. The date of maxi mum nedi cal i nprovenent.
(IJX 1, Tr. 27-8).

| SSUES W TH RESPECT TO MATT' S ENTERPRI SES, | NC

1. Jurisdiction under the Act (33 U S.C. 902(3)).

2. Wether the claimwas tinely filed.

3. Nature and duration of the injuries.

4. Whether the Caimant is permanently and totally
di sabled as a result of injuries fromthe acci-
dent (33 U.S.C. 907).

5. Average weekly wage (33 U S.C. 910(A B, Q).

6. Medical expenses (33 U S.C. 907).

7. Causal rel ationship of any clai ned nedical bills.

8. Amount of credit for prior paynents to which
Enmpl oyer is entitled if Caimant is entitled to
an award under the Act.

(IJX 2, Tr. 29)

FI NDI NGS OF FACT

Backgr ound

Donal d Tackett testified at the hearing on Septenber 30, 1998
(Tr.), by deposition on February 2, 1995 for his workers’ conpensa-
tion claim (BR 1), by deposition for his claimunder the Act on
April 1, 1998 (BR 3), and at a hearing on March 1, 1995 before
Kent ucky’ s Departnent of Workers’ Clainms (BR2). Heis fifty-five
years old and has a ninth grade education. (Tr. 41-2). He did
very poorly in school. (Tr. 42). After leaving the mlitary,
Caimant’s work consisted of hanging cow hides for a |eather
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conpany, working as a deckhand on a tow boat, digging ditches,
hangi ng aut onobi |l e crankshafts on an assenbly line, working as a
mechanic for a mne service conpany, and finally, truck driving.
(BR 1 at 10; Tr. 42-44). Prior to working at Matt’'s Enterpri ses,
Inc. (hereinafter “Matt’s”), Caimant’s only workplace injury was
a mnor back strain sustained in an enpl oyee football game. (Tr.
45) .

Claimant started working for Matt’'s in Novenber, 1993. (Tr
46). He estimated that he worked about forty-two or forty-three
hours per week. (BR 1 at 14). WMtt’s hauls scrap from barges to
various locations. (Tr. 47). He worked part tinme for two weeks
and then switched to full time. (Tr. 210). Wen he started at
Matt’'s, he had no knee problens or other physical problens which
woul d prevent him from doing his job. He was not given a pre-
enpl oynment physical. (Tr. 48). After driving a dunp truck for two
weeks, Clainmant was given a tractor trailer to drive at Barge and
Rai | at Sout hpoint, Chio on the Chio River bank. (Tr. 48-9). The
tractor trailer was an 18-wheeler with a ten-speed transm ssion
(Tr. 214). He would have to clutch twenty tinmes to go froma dead
stop to tenth gear and back to a dead stop. (Tr. 217). On the
days that there was no work at Mtt’s, Cainmant worked as an
i ndependent owner operator. (Tr. 212-213). He never turned down
work at Matt’s to work as an owner operator. (Tr. 214).

Both Matt’s and Barge and Rail were owned by Tom Hatfi el d.
(Tr. 60). Danny H neman was in charge of the Southpoint Term nal
for Barge and Rail and supervised the enployees of Matt’'s. (Tr.
60-1). daimant’s job involved backing his tractor trailer onto a
dock so that it could be | oaded with scrap netal by a crane. (Tr.
62). Cdaimant would then clean up scrap fromunder the trailer by
hand and i nstruct the crane operator on where to renove the heavier
pieces. (Tr. 63). He helped the crane operator in this fashion on
a daily basis, but only for tento fifteen mnutes at a tine. (Tr.
66-7). The other truck drivers assisted the crane operator in this
manner as well. (Tr. 68). Caimant wasn't told to stay off of the
barges. (Tr. 68). He remmined on site, hauling scrap to a storage
field about seventy or seventy-five percent of the tinme. (Tr. 64).

On January 22, 1994, ddaimant was working on the barge
spotting for the crane operator and noving steel ingots so the
crane operator could renove them (Tr. 72). He was paid by Barge

and Rail for this work. (Tr. 225). The ingots were |oaded in
trucks from Matt’s and dunped in a field. (Tr. 73). VWi | e
throwing the ingots, Caimant slipped on sone ice and fell in
bet ween the ingots. (Tr. 74). He turned to catch hinself and

heard his knee pop. (Tr. 74). Follow ng the accident, he had a
burni ng, aching pain in his knee. (Tr. 75). He returned to work
the next day and reported the injury to Danny H neman for the first
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tinme. (Tr. 75). On Monday norning, he reported it to Burl
Hankins. (Tr. 75-6). M. Hankins took C aimant off of the ingot
| oading job and told him to just drive the truck. (Tr. 77).
Cl ai mant’ s knee pai n caused hima great deal of difficulty entering
and exiting the truck and shifting. (Tr. 78).

About four days after the accident, Caimant went to the
energency room of King' s Daughter’s Medical Center for his knee
pain. (Tr. 78). He was given pain-killers, his knee was put in a
brace, an x-ray was taken, and he was referred to Dr. Robert Love,
a knee surgeon. (Tr. 79). Dr. Love perfornmed surgery on Claim
ant’s knee on February 1, 1994. (Tr. 80). He prescribed nedica-
tions for Claimant and sent himto physical therapy. (Tr. 82).
G ai mant attended physical therapy at Ashland Physical Therapy
Center two to three days per week. (Tr. 82). He didn't feel that
his knee inproved any during this tine. (Tr. 82). The knee pain
made it difficult for him to use stairs and enter and exit
vehicles. (Tr. 85). On April 20, 1994, Dr. Love told d ai mant
that he had reached maxi num nedi cal inprovenent and that he could
attenpt to go back to work in a couple of weeks. (Tr. 88)
Gl aimant was allowed to return without restriction. (Tr. 176). On
April 19, he slipped on his driveway and felt a sharp pain in his
leg. (Tr. 90). The pain follow ng this incident however, was no
different than it had been. (Tr. 90).

Cl ai mant returned to work on approxi mately May 4, 1994 at the
Barge and Rail terminals in Southpoint, Chio. (Tr. 152). H s pay
rate had increased to seven dollars an hour. (Tr. 91). He worked
fairly regularly, but mssed a few days due to knee pain. (Tr
91). daimant estimated that he was working ten hour days. (Tr.
102). His tine sheet indicates that he usually worked around forty
hours per week after his return. (CX 19 at 2). Hi s work consi sted

entirely of unloading barges at Southpoint Termnal. (Tr. 94).
H s truck was | oaded at the barge and he drove 300 to 400 feet to
dunp the scrap in a field. (Tr. 226). M. Hi neman told C ai mant

that M. Hatfield had ordered that C ai mant not go on the barges
anynore. (Tr. 95). This was the first tinme that C ai mant had been
told to stay off of the barges, and he refused to work on them
after this. (Tr. 95, 224).

Cl aimant had problens with his knee entering and exiting the
truck, shifting gears, working the clutch, and trying to walk
around in the field. (Tr. 91). He treated his knee by icing it
and using a TENS unit. (Tr. 91). He reported his trouble to M.
H neman and M. Hankins. (Tr. 92). Dr. Love prescribed powerful
pain pills and told Caimant to try and conti nue his work. (Tr.93).
Cl ai mant began to feel depressed. (BR 3 at 104).
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On June 9, 1994, d aimant was hauling scrap out of the barges
on the river into the field. (Tr. 96, 99). He raised his bed up
so that it could be unl oaded and the scrap canme | oose, causing the
wei ght to fall backward and jerked the truck up off of the ground
and flipped it onto the passenger side. (Tr. 97, 103). d ai mant
held onto the steering wheel. (Tr. 97). H s left |eg was caught
inthe seat. (Tr. 104). Wen the tractor went over, it hit on the
si de and C ai mant cane out of the driver’'s seat and hit the back of
his head and shoul ders, while the interior parts of the dash cane
| oose and struck himin the face. (Tr. 98). Skin was torn from
his calf and the back of his knee. (Tr. 170). d aimnt escaped
t hrough the truck’s broken w ndshield, ran, and collapsed. (Tr.
98; BR 3 at 96).

About four hours after the accident, Caimant went to King' s
Daughter’s Medical Center to seek treatnment. (Tr. 99). He was
havi ng bad headaches and had a big gash in his head. (Tr. 100).
He al so had pain in his neck, shoul der, | ower back, calf, and knee.
(Tr. 100). daimnt was advised not to return to work. (Tr. 101).
Cl aimant opined that the pain in his knee was the sane after the
second accident as it was before it. (Tr. 106). He now had
headaches, neck pain, and shoul der pain. (Tr. 108). a ai mant
testified that he has not worked anywhere since the truck acci dent
and has not applied for any work. (Tr. 109, 241). His pay stubs
however, indicate that he worked twenty-nine hours on the week of
July 3, 1994. (CX 19 at 2).

Gl aimant returned to Dr. Love, who prescribed pai n nmedi cati on.
(Tr. 110). He also saw Dr. Justice, his fam |y physician, in July
and was given a pain shot. (Tr. 111). A few days |ater, d ai mant
started therapy at Ashland Physical Therapy. (Tr. 112). He
t hought that the physical therapy nmade him worse. (Tr. 114).
Claimant was referred to Dr. Abler, a neurologist. (Tr. 114). Dr.
Abl er referred Claimant to Dr. Powel |, a surgeon, who operated on
G aimant’ s neck on January 16, 1995. (Tr. 117-118). Dr. Powell
referred Caimant back to Dr. Love to treat a torn rotator cuff.

(Tr. 117). Dr. Abler referred Caimant to Dr. Aitkens for
cortisone shots to treat his shoulder. (Tr. 118). Dr. MCollister
saw Cl ai mant next on a referral fromDr. Powell. (Tr. 119). At

this point, daimnt was having knee problens, neck pain, |ower
back pain, and headaches. (Tr. 119). Dr. MCollister referred
Caimant to Dr. Powell for problenms with his neck and wist. (Tr.
121). He referred Caimant to Dr. Tibbs for back pain. (Tr. 121).
Dr. MCollister referred Claimant to Dr. Herr, a surgeon, for his
left knee pain. (Tr. 121). Dr. Herr operated on Claimant in
March, 1998. (Tr. 122). Since the surgery, O aimant no | onger has
the achi ng, burning sensation in his knee, but it is still weak and
tender. (Tr. 122). Dr. MCollister also referred Claimant to Dr.
Borders, a psychiatrist. (Tr. 122-3). Dr. Borders has treated



-7-

G ai mant for depression and prescribed nedicine for hi mwhi ch seens
to help his nmood. (Tr. 123, 231).

At the tinme of the hearing, Caimant’s synptons involved his
back, shoul der, neck, and knee. (Tr. 126). He attributed his knee
pain to his fall in January, 1994. (Tr. 127). Hi s knee pain
however, is not responsible for his headaches or dizzy spells.
(Tr. 185). His lower back injury caused paralysis from his left
hip down to his foot. (Tr. 186).

Since the June 9, 1994 accident, O ai mant has recei ved $230. 32
per week fromthe State of Chio as workers’ conpensation. (Tr
207). He can no longer drive an 18 wheel er and does not think that
he coul d pass a physical to do so. (Tr. 238). He testified that
the injuries to his neck, shoul der, back, and knee all prevent him
frombeing a truck driver. (Tr. 238). He does not think that he
can work at all anynmore. (Tr. 240-1). Even without the June 9
accident, Claimant did not believe that he could have continued
working. (BR 2 at 5).

| found Donal d Tackett to be a credible wtness.

Caimant’s wife, Barbara Ellen Tackett testified at the
hearing. (Tr. 300). Prior to January 22, 1994, she believed her
husband to be in very good physical condition. (Tr. 301). He had
no conpl aints about his knee, back, or neck. (Tr. 301). On the
evening of January 22, 1994, Ms. Tackett observed that her
husband’ s knee was swol |l en and puffy. (Tr. 302). She observed no
i nprovenent after his surgery. (Tr. 303). She noticed that
Cl ai mant had troubl e wal ki ng and clinbing steps and that he becane
depressed. (Tr. 304, 307). She testified that he has not had a day
free of pain since January 22, 1994. (Tr 311). After the second
injury, Claimant did not return to work. (Tr. 307). Ms. Tackett
testified that she handles the household finances and that her
husband has troubl e understandi ng peopl e and conversations. (Tr.
309).

| found Barbara Tackett to be a credible wtness.

Donald L. Waugh testified at the hearing. (Tr. 317). M.
Waugh wor ked from Decenber 1993 to March, 1995 as a truck driver
for Matt’s. (Tr. 319). His job was identical to Cdaimant’s. (Tr.
335). He testified that nost of the trucks were nine speeds wth

tight clutches. (Tr. 322). He was not aware of any trucks being
used that had automatic transm ssions. (Tr. 340). The trucks were
| oaded on a sunken barge which served as a dock. (Tr. 321). It

was also on this dock that the drivers, including M. Tackett,
woul d have to clean up scrap netal that had spilled and assi st the
crane operator in picking up heavier pieces. (Tr. 323, 327).
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Assi sting the crane operator took between 15 m nutes and an hour at
atim. (Tr. 326). After M. Tackett was hurt, Danny H neman and
Burl Hatfield instructed M. Waugh to stay off the barges. (Tr
330).

When M. Tackett returned to work after his first injury, he
seened to have trouble clinbing into and out of his truck cab and
he conpl ai ned about knee problens. (Tr. 333-34). M. Waugh never
saw Claimant return to work after his second accident on June 9
1994. (Tr. 335). M. Waugh took over Claimant’s job after he was
injured on June 9, 1994. (Tr. 335).

I found M. WAaugh to be a credible wtness

M. Burl Hankins testified at the hearing (Tr. 349) and by
deposition. (CX 33). He is the General Operations Manager for
Matt’s and is the direct supervisor of the drivers for Mtt’s.
(Tr. 354). He testified that Cainmant was utilized by Matt’s Iike
a full-time enployee. (CX 33 at 52). Truck drivers back their
trucks onto a dock to be | oaded by the crane. (CX 33 at 21). They
hand | oad the pieces of scrap that fall and direct the crane
operator where to pick up the bigger pieces. (CX 33 at 21). He
testified that there were a couple of occasions on which d ai mant
didn't report to work because he was doing his own independent
haul i ng, but that this was rare. (Tr. 351).

M. Hankins testified that there was an ongoi ng problemw th
truck drivers being out on the barges prior to the January, 1994
accident and that all drivers were instructed not to go on the
barges. (Tr. 355, 380). He had seen O aimant on the barges and
told himto get off of them (CX 33 at 27). No drivers were ever
fired, suspended, or fined for this activity. (Tr. 381).

The first tinme daimnt was i njured, he was doing a short term
job for Barge and Rail. (CX 33 at 31-3). When d ai mant returned
to work after his first accident, M. Hankins had him drive the
truck again and told Caimant to | et himknow if he was havi ng any
trouble with his knee. (Tr. 356). Cccasionally, Cainmant worked
in the shop and expl ai ned how t o performnmai nt enance on the trucks.
(Tr. 356, 360). On a few occasions, Caimant worked on vehicles
and helped to prepare them (Tr. 360).

When he was working as a truck driver, Caimnt had to back
down to the dock to get his load and then dunp it at the field.
(Tr. 357). The trucks had ten speed transm ssions. (Tr. 361).
M. Hankins testified that an experienced truck driver could use
his clutch less to shift gears than a new driver. (Tr. 364). He
never saw Claimant drive a truck in this fashion which required
| ess clutching. (Tr. 367).
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M. Hankins did not know whether C aimant returned to work
after his June 9, 1994 accident, but he thought that he did not.
(Tr. 366; CX 33 at 51). He testified that C aimant was a good,
dependabl e enpl oyee. (CX 33 at 40).

I found Burl Hankins to be a credi ble w tness.

The deposition of Sandra Tuinstra was taken on Septenber 22,
1998. (CX 34). Ms. Tuinstra handles all of Tom Hatfield s
busi ness books. (CX 34 at 4). She testified that Cdaimant only
wor ked three days for Barge and Rail in 1994, (CX 34 at 17). Her
records indicated that Caimant was paid on July 3, 1994. (CX 34
at 24). She testified that Caimant worked [ ess than forty hours
per week in 1993. (CX 34 at 19).

Vocati onal Evi dence

Janet Pearson testified at the hearing. (Tr. 252). She works
inthe field of vocational rehabilitation for the State of Kentucky
and has her own private consulting business. (Tr. 252). She is
Board Certified by the Anerican Board of Vocational Experts. (CX
16 at 14). She interviewed C ai mant on August 13, 1998, conducted
a vocational assessnment, and prepared a report. (Tr. 252-3). In
preparing for her testinony and her report, M. Pearson revi ened
depositions of Dr. Love, Dr. Herr, Dr. Borders, Dr. Kroening, and
M. Hankins. Since the report, she has al so reviewed depositions
fromDrs. Goodman and McCol lister. (Tr. 252-3, 257). Addition-
ally, she reviewed nedical records fromDrs. Love, Herr, Borders,
McCol i ster, Craythorne, Tenplin, and Goodman. (CX 16 at 3).

Ms. Pearson opined that Claimant is unable to return to his
past work or to performany kind of work as a result of his January
22, 1994 injury. (Tr. 255). She found that the June 9, 1994
accident added to Caimant’s difficulties, but that he would be
one hundred percent disabled even if this accident never occurred.
(Tr. 255, 289). She disagreed with Dr. Goodman’s opinion that
G aimant may be able to work in the trucking industry since |arger
trucks require using a clutch and jobs driving smaller trucks with
automatic transm ssions usually involve walking and lifting. (CX
16 at 5). She did not think that C ai mant was suited to performng
sedentary work. (Tr. 280). She found himto have reasoning skills
on a fourth to sixth grade level. (Tr. 283).

| found Janet Pearson to be a credible wtness.
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Medi cal Evi dence

King’s Daughters’ Medical Center (hereinafter King s Daugh-
ters’) records indicate that C ai mant was exam ned on January 26,
1994. (CX 1l at 2). Dr. Ray's inpression was to rule out meniscal
injury inthe left knee. C aimant was placed in a knee i mmobili zer
and scheduled to see Dr. Love. A radiology report taken on the
same day and read by Dr. Allen Bond revealed m|d degenerative
osteoarthritic change of the | eft knee and suprapatellar effusion.
No fracture or dislocation was apparent. (CX 1 at 4).

Gl ai mant was again exam ned at King' s Daughters’ on June 9,
1994 in relation to his truck accident. (CX 1 at 35). Radi ol ogy
reports read by Dr. George B. Smith reveal ed sone degenerative
ost eophyti c encroachnment of both C7 neural foramen in the cervical
spine, normal |eft knee, normal |eft shoul der, and normal sternum
(CX 1 at 38). Dr. Ray’'s report stated that the truck accident
resulted in Caimnt’s |eg being caught beneath his seat and
twisted. (CX 1 at 43). On exam nation, a mnor abrasion of the
knee and upper left calf was observed. His inpression was a
contusion. (CX 1 at 43). The qualifications of the doctors at
Ki ngs’ Daughters’ are not in the record.

On July 8, 1994, Dr. Oren W Justice stated that C aimant tol d
himthat his |leg got stuck when his truck turned over and that he
was twi sted and turned in the accident. (CX 11 at 1). On July 29,
1994, Dr. Justice stated that the fact that C ai mant was forgetting
to take his pain nedication suggested that he mght not be
experienci ng much pain. (CX 11 at 1). On August 31, 1994, Dr.
Justice stated that he coul d not understand C ai mant’ s synpt ons and
that he was referring him to Dr. Abler. (CX 11 at 2). Dr .
Justice’'s qualifications are not in the record.

Dr. Janes Tenplin evaluated C ai mant on Novenber 21, 1994.
(CX 4). He is the nedical director of the conprehensive pain
managenent center at Cardinal H Il Rehabilitation Hospital. (CX 4
at 5). He took Caimant’s history and conducted a physical
evaluation. (CX 4). He stated that C aimant reported a signifi-
cant increase in knee pain after his truck accident. (CX 4 at 2).
Cl ai mant conpl ai ned of difficulty going up stairs, neck pain, back
pain, |eft shoul der pain, and | eft armweakness. (CX 4 at 2). Dr.
Templin's inpression was, in relevant part, chronic | eft knee pain,
| ow back pain secondary to nuscul oliganentous strain, cervical
pain, |eft shoulder pain, left knee arthritis, and obesity. (CX 4
at 4). He rated M. Tackett as having a twel ve percent inpairnment
of his person. (CX 4 at 4). He opined that C ai mant was unable to
return to his job and that substantial use of his knee would
enhance deterioration and increase the need for a total knee
repl acenent. (CX 4 at 5).
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On Septenber 15, 1994, Dr. C. Victor Abler exam ned C ai mant.
Dr. Abler is a Doctor of Osteopathy. (CX5 at 10). Hi s inpression
was to rule out G spine radicul opathy and nuscul oskel etal strain.
(CX 5 at 10). On Septenber 26, 1994, Dr. Abler found no evidence
of radicul opathy or neuropathy from an EMG (CX 5 at 6). On
Novenmber 17, 1994, Dr. Abler’'s inpression was left C6
radi cul opathy. (CX 5 at 11). He referred Claimant to Dr. Powel|.

Dr. Janes S. Powell is a neurol ogical surgeon. On Novenber
30, 1994, he confirmed that C aimant had a | arge disc herniation
laterally at C6/7. (CX 6 at 23). Dr. Powell conducted a C6-7
anterior cervical discectony, partial colpectony of C6 wth
autograft fusing of the right iliac crest on January 16, 1995. (CX
6 at 40). Dr. Powell reported that C aimant was doing quite well
on release. On February 23, 1995, Dr. Powell found that C ai mant
was doing quite well and that his only problemwas | eft subacrom al
bursitis. (CX 6 at 24). On June 28, 1995, Dr. Powel |l opined that
G ai mant was not yet at maxi numnedi cal inprovenent. (CX 6 at 27).
On August 22, 1995, Cd aimant continued to have trouble with pain in
hi s shoul der and neck region. (CX 6 at 17). On August 23, 1995,
Dr. Powell referred Claimant to Dr. MCollister and opined that
Cl ai mnt was still not at maxi num nedical inprovenent. (CX 6 at
30). He advised Caimant that the likelihood that he could return
to work was slim (CX 6 at 30). On March 13, 1996, Dr. Powell
agai n opi ned that C ai mant was not at maxi mum nedi cal i nprovenent.
(CX 6 at 36). He opined that C ai mant had evi dence of bil ateral
severe carpal tunnel syndrone.

Dr. Aitken, an orthopedi c surgeon, exam ned C aimant on July
20, 1995. daimant reported pain around the left shoulder, wth
pain radiating into his forearm and nunbness and tingling in his
hand. (CX 7 at 1). dCdaimant noted that this has inproved since
Dr. Powell’s surgery. Dr. Aitkeninjected Claimant’s | eft shoul der
wi th Cel estone and Xyl ocai ne. On August 22, 1995, Dr. Aitken noted
that the injection had freed up Caimant’s arm but that this
caused himnore pain. (CX 7 at 3). On Septenber 26, 1995, Dr.
Aitken advised Caimant that he would be better off not getting
rotator cuff surgery. He noted that C ai mant experienced pain from
his neck to his hand whenever he tried to use his left arm (CX 7
at 5).

Dr. Phillip Tibbs, a professor of neurol ogy, exam ned C ai mant
on Novenber 22, 1995. (CX 8). Dr. Tibbs reported that d ai mant
continued to have sonme nunbness in his hand after Dr. Powell’s
operation. He stated that Caimant had pain in his shoulder wth
novenent and that he was unable to pick things up because of pain
in the arm forearm shoul der, and neck. (CX 8 at 2). d ai mant
al so conpl ai ned of | ower back pain and occasional pain in the |eft
| eg. (CX 8 at 2). Dr. Tibbs found that C aimant had multiple
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| evel s of disc disease in his neck. (CX 8 at 3). He recomended
conservative treatnent. (CX 8 at 3). He opined that d ai mant
could not work at a job that involved heavy lifting, but that he
may be able to continue in a lighter duty job. (CX 8 at 3).

Dr. Colin M Craythorne exam ned C ainmant on Novenber 16,
1995. (CX 9). H's inpression was that C aimant had suffered a
strain to the cervical spine, the lunbar spine, and the |left
shoul der which were reasonably related to the accident of June 9,
1994. (CX 9 at 4). He opined that d ai mant had reached maxi mum
medi cal inprovenent with regard to the cervical spine and |eft
shoul der. He opined that Caimant’s condition was pernmanent and
that he would never be able to return to work as a truck driver.
(CX 9 at 4). He stated that Caimant could perform |ight or
sedentary work. He found all of Claimant’s nedical treatnent to be
appropriate. (CX9 at 5). Dr. Craythorne’'s qualifications are not
in the record.

The deposition of Marilyn Sue Stevens was taken on Septenber
16, 1998. (CX 35). Ms. Stevens is a regi stered nurse case nmanager
for Concentra Managed Care. (CX 35 at 4). She spent twenty years
as a registered nurse at King' s Daughters’ and her experience
i ncl uded working on a nedical surgical floor, a year and a half in
a drug/al cohol rehabilitation facility, and work all over the
hospital. (CX 35 at 6-7). In her drug rehabilitation work, Ms.
Stevens was trained in recognizing the signs and synptons of
depression. (CX 35 at 14). 1In 1994, she was enpl oyed by Conpre-
hensi ve Rehabilitati on Associates (hereinafter, CRA) as a regis-
tered nurse case manager. (CX 35 at 4). Her job included neeting
with M. Tackett and coordinating his treatnent. (CX 35 at 5).
She saw C ai mant approximately six tinmes. (CX 35 at 15). She saw
himfor the first tine on February 16, 1994 and for the last tine
on April 20, 1994. (CX 35 at 15). She did not observe Caimant to
denonstrate any signs of depression, but was unwilling to offer an
opi ni on on whet her he had depression. (CX 35 at 16, 31).

Ms. Stevens’ notes indicated that Caimant was on full tine,
per manent status at work. (CX 35 at 24). On March 1, 1994, M.
Stevens noted that C aimant was notivated to return to work. (CX
15 at 2). On March 3, she nade the assessnent that C ai mant had
arthritis in his left knee and that the injury could result in
possi bl e worsening arthritis which would inhibit his ability to use
the clutch in the trucks at work. (CX 35 at 25). In a report
dated March 4, she wote that she was concerned about the require-
ment that M. Tackett use his left leg to operate a clutch at work.
(CX 35 at 26). On March 15, she again expressed concern that the
injury to Caimant’s left knee could pose a deterrent to returning
to his job. (CX 35 at 28).
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The deposition of Dr. T. Robert Love was taken on June 24,
1998. (CX 27). Dr. Love is Board Certified by the Royal College
of Physicians and Surgeons in Canada. (CX 27 at 3). He first
exam ned Claimant in January, 1994 for his left knee injury. He
continued to treat Caimant until July, 1994. (CX 27 at 4,8). Dr.
Love’'s initial inpression was that Caimant may have torn his
meni scus. (CX 27 at 5). On February 1, 1994 however, he found
that Caimant had arthritis in his knee, but his neniscus was
normal. (CX 27 at 9; CX 1 at 28). He found that C ainmant had
osteoarthritis, a progressive disease with no cure, and testified
that he had this condition prior to his injury at work, but was
unaware of it until it was worsened by the workpl ace accident. (CX
27 at 31, 33). Dr. Love disagreed with the opinion that Caimant’s
meni scus tear was present subsequent to the January 22, 1994
injury. (CX 27 at 11). He testified that he does hundreds of
arthroscopes per year and that Caimant’s neniscus tear was
definitely not caused by his January, 1994 accident. (CX 27 at
30). He testified that G ai mant was at maxi numnedi cal i nprovenent
on April 20, 1994 and that he told himto return to work in two
weeks. (CX 27 at 17). Cdaimant reported difficulty operating the
clutch of his truck. (CX 27 at 32).

On June 13, 1994, Dr. Love exam ned Claimant regarding his
truck accident at work. (CX 27 at 19). Clainmant stated that he
had re-injured his knee. (CX 27 at 19). Dr. Love observed obvi ous
brui sing around G aimant’s knee. (CX 27 at 19). Hi s inpression at
that tinme was that C aimant had re-aggravated his arthritis. (CX
27 at 20). His opinion was that C ai mant had end-stage arthritis
in his patella fenoral joint, which would Iimt his ability to use
a clutch, carry | oads, and wal k 1 ong distances. (CX 27 at 29). He
opined that Caimant’s condition would get worse and that he nmay
need re-scoping of his knee, arthritis nedicine, and/or knee
repl acenent. (CX 27 at 29). He testified that as of July, 1994,
G ai mant would not be able to work as a truck driver if the truck
had a manual clutch. (CX 27 at 34). Dr. Love opined that Cd ai mant
had no di sability by AMA gui delines, but stated that the guidelines
do not account for pain and that Clainmnt did not have nornal
function of his knee. (CX 27 at 35-6). Dr. Love testified that
Cl ai mant made an effort to get better. (CX 27 at 35).

On May 6, 1995, Dr. Love examned Caimant for his left
shoul der pain. (CX 2 at 8). He noted that C aimant recently had
di sc surgery on his neck, which relieved disconfort and weakness in
his hand. Dr. Love diagnosed bursitis and a torn rotator cuff.

Dr. Daniel D. Cowell conducted a psychiatric evaluation of
G aimant on May 22, 1998. (CX 14). Dr. Cowell found O aimant to
be angry and bew | dered i n di scussing his predi canent wth nedical
benefits and the conflicting opinions of the doctors. (CX 14 at
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2). Cdaimnt al so expressed di stress over the death of his son in

1983. (CX 14 at 3). Dr. Cowell diagnosed major depressive
di sorder, single episode, non-psychotic, and conplicated bereave-
ment. He al so diagnosed a personality disorder, wth dependent,

borderline features. Cainmant’s stressors included unenpl oynent,
i dl eness, chronic pain, and frustrationin dealing with the system
(CX 14 at 3). Dr. Cowell opined that Cainmant had not reached
maxi mum nmedi cal i nprovenent with respect to his nood disorder. He
stated that treatnent with psychotropic nedicati on and psychot her -
apy is appropriate and nedically necessary. (CX 14 at 3). Dr.
Cowel | "s qualifications are not in the record.

The deposition of Dr. David P. Herr was taken on June 25,
1998. (CX 28). He is Board Certified in Osteopathic Surgery. (CX
28 at 3). He first saw d ai mant on June 17, 1997. (CX 28 at 4).
Dr. Herr testified that the accident described in the June 9, 1994
King’s Daughter’s nedical report was capable of producing a torn
medi al nmeni scus, but opined that the January 22, 1994 i ncident
caused A aimant’s knee injury. (CX 28 at 37). He opined that Dr.
Love may not have seen a neniscus tear during his examnation if
the damage was internal. (CX 28 at 25). Earlier, on June 17,
1997, however, Dr. Herr stated that the | ogi cal concl usion was that
the tear occurred on June 9, 1994 and that it would be difficult to
understand how Dr. Love could have mssed the tear if it were
present during the arthroscopy. (CX 13 at 2). Simlarly, on
January 28, 1998, he stated that C aimant had reported a second
knee injury in the June 9 truck accident. (CX 13 at 3).

Dr. Herr testified that Claimant’s knee injury had left him
permanently, partially disabled. (CX 28 at 18). He opined that
G ai mant was at maxi numnedi cal i nprovenent on May 27, 1998. Using
ANMA gui delines, he estimated that C aimant was fourteen to fifteen
percent disabled. (CX 28 at 18). He stated that if C ai mant woul d
noderate his activities, he would continue to do well for a period
of nmonths or years, but that the condition would progressively
worsen. (CX 28 at 36).

Dr. Herr opined that Cdaimant would have difficulty wth
repetitive clutching of industrial vehicles and that his knee
prevented him from successfully returning to work as a truck
driver. (CX 28 at 37-8). He would restrict C aimant fromkneeling
and squatting, clinbing | adders and stairs repetitively, repetitive
foot control operation, and Iimt standing and wal king to fifty or
sixty percent of a typical day. (CX 28 at 38-9). Since Dr. Herr’s
operation, Claimant has told himthat his knee feels better and
functions better. (CX 28 at 42).

The deposition of Dr. Phil Borders was taken on June 25, 1998.
(CX 29). Heis aBoard Certified psychiatrist. (CX 29 at 47). He
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first saw C ai mant on February 5, 1997 and noted that his depres-
sion was relatively severe. (CX 29 at 35). He testified that M.
Tackett felt that he was suffering fromdepression in the spring of
1994. (CX 29 at 8). Dr. Borders used M. Tackett’'s self-assess-
ment to determne that his depression was seventy five percent
attributable to his January, 1994 accident. (CX 29 at 19). It is
a general ly accepted practice in the field of psychiatry torely on
what the patient tells the psychiatrist. (CX 29 at 35).

Dr. Borders opined that M. Tackett's inability to physically
do things has contributed to his depression. (CX 29 at 27). He
also opined that Caimant’s current involvenment in the |egal
process has revived his feelings about the killing of his son by a
drunk driver. (CX 29 at 27). Dr. Borders testified that Claim
ant’s depression has inproved since Dr. Herr operated on his knee,
but that C aimant continues to need treatnment for his depression.
(CX 29 at 22-3). He found that Cainmant has below average
intelligence and that he responds unusually poorly to things going
wong in his life. (CX 29 at 38-9). Dr. Borders agreed that
regi stered nurses mght be able to recognize the initial signs of
clinical depression. (CX 29 at 31). He opined that d aimant
wanted to work, but could not. (CX 29 at 42). He found that
Caimant’s low IQ injuries, and poor coping skills rendered him
unenpl oyable. (CX 29 at 42).

Dr. Albert S. Heck exam ned C ai mant on Cctober 31, 1996. He
is a neurologist. Dr. Heck found C ai mant’s neurol ogi cal exam na-
tion to be within normal limts. (BR 8 at 4). He opined that
G ai mant had reached maxi mum nedi cal i nprovenment froma neurol ogi -
cal standpoint, but that he was unable to coment on Caimnt’s
ort hopedi ¢ condition. (BR 8 at 4). He opined that Caimnt’s
treatnment to date has been necessary and appropriate and stated
that from a neurological standpoint, C aimnt was capable of
returning to work without restriction. (BR 8 at 5).

The deposition of M. Christopher Gunning was taken on June
25, 1998. (CX 30). He is a licensed physical therapist at
Physi cal Therapy Center of Ashland (hereinafter, the center) who
treated Claimant. (CX 30 at 3, 73). Cdaimant first reported to
the center on February 25, 1994, two weeks after his surgery. (CX
30 at 5,9). M. @nning found Claimant’s left leg to lack five
degrees fromfull extension. Flexion on the left was 125 degr ees,
conpared to 135 degrees on the right. Manual nuscle tests for the
quadriceps and hanstring revealed the left leg to be one grade
| oner than the right and C ai mant conpl ai ned of pain at the nedi al
joint line. (CX 30 at 7).

On March 8, 1994, daimant reported that increased activity
and anbul ation on a concrete floor resulted in increased swelling
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and soreness, but that the swelling subsided by the next day. By
March 29, 1994, Caimant’s range of notion in his left |leg had
increased and the strength in the left |leg was now greater than
that in the right. (CX 30 at 9-10). daimant was still having
troubl e wal king and still had tenderness over the nedial aspects.
(CX 30 at 10). On April 12, d aimant reported soreness after doing
a lot of walking. (CX 30 at 20). M. @unning observed that on
April 19, Caimnt’s range of notion had decreased and swel | i ng was
at a higher level. (CX 30 at 25). The report for the April 19
visit attributed this to Caimant’s fall on the previous Saturday.
(CX 30 at 25). M. @nning stated however, that it would be
difficult to tell whether these synptons were caused by the fall.
(CX 30 at 80). dCdaimant’s conpl aints regarding nedial pain were
consistent fromthe first time he canme to therapy to the last. (CX
30 at 67). Cdaimant had no contact with the center between April
19 and July 11. (CX 30 at 26).

On July 11, 1994, Cdaimant presented with an injury to his
| ower back following a rollover in his tractor trailer. (CX 30 at
28). He had tenderness of the | ow back, decreased range of notion
to the lunbar spine, decreased passive mobility of the |unbar
spine, tight hanstrings and two joint hip flexors, and weak | ower
abdom nals and | ow back. (CX 30 at 99). WM. Qunning testified
that hanmstrings and hip flexors are involved in working a clutch.
(CX 30 at 100). Cl aimant reported that he continued to work
follow ng the accident. (CX 30 at 29). He returned for a
functional capacity evaluation on July 14, 1994. (CX 30 at 26-8).
Records from the center revealed that Caimant had a hard tine
doing | ow | evel novenent exercises for his back and had radiating
synptons into his left leg and groin. (CX 30 at 33). A physical
t herapi st nanmed Todd Munson recommended that Caimant utilize a
conventional truck cab, avoid clutching, and not be responsible for
| oads requiring a one hundred pound tarp. (CX 3 at 23). If these
restrictions could not be satisfied, M. Mnson recommended t hat
Cl ai mant not continue with his job. (CX 3 at 23).

Gl aimant went to the center six nore tinmes after July 15. (CX
30 at 32). Hi s knee extension was worse than it was in March. (CX
30 at 38). He canceled a July 29 appointnent due to |ow back
soreness after driving. (CX 30 at 86). Caimant was never fully
di scharged fromthe center. (CX 30 at 34).

Dr. Randall MCollister was deposed on Septenber 16, 1998.
(CX 31). He is Board Certified in Internal Medicine. (CX 31 at
5). He treats patients wth knee, neck, back, and shoul der
problenms. (CX 31 at 6). Dr. MCollister exam ned C ai mant for the
first time on Septenber 20, 1995. (CX 31 at 7). He used MR and
CT scans to help define what Claimant’s problens were. (CX 31 at
13) . He then began treating Caimant’s shoulder and | unbar



-17-

herni ated di sc conservatively. (CX 31 at 13). Gl ai mant’ s knee
presented an ongoing problem (CX 31 at 14). He observed that
Cl ai mant was in a depressed state and prescri bed Prozac. (CX 31 at
18-9). By January of 1997, C aimant continued to have conpl aints
of back pain, knee pain, neck pain, and carpal tunnel syndrone.
(CX 31 at 20).

Dr. MCollister opined that daimant has developed an
osteoarthritic conditionin his |left knee and had a nedi al neni scus
injury/tear and partial avulsion tear of his cruciate |iganent.
(CX 31 at 27). At the deposition, he opined that the knee injury
was caused by the January accident and that all of the other
injuries were caused by the June accident. (CX 31 at 27-8, 45).
He testified that the accident of January 22, 1994 brought
Claimant’ s osteoarthritis into disabling reality. (CX 31 at 34).
He opined that Dr. Love missed the torn neniscus in his exam na-
tion. (CX 31 at 73). On March 6, 1996 however, Dr. MCollister
stated that Caimant had reinjured his knee in the June 9, 1994
accident. (CX 10 at 31 and 41).

Dr. McCollister testified that C aimant has reached maxi mum
medi cal inprovenent from a surgical standpoint, but that he wll
need ongoing nedical treatnment. (CX 31 at 36). He opined that
Cl aimant’ s condition was permanent on August 12, 1998. (CX 10 at
88). He opined that d ai mant woul d need ongoi ng treatnment for his
cervical spine condition, his disc problem his left shoul der
injury, his depression, and his osteoarthritic conditions. (CX 31
at 46). He stated that Caimant’s knee condition is permanent. (CX
31 at 37).

Dr. McCollister opined that Caimant’s knee injury would |imt
himin returning to work as a truck driver due to the requirenent
that he use a clutch. (CX 31 at 38). He stated that C ai mant
woul d be unable to return to work as a truck driver even w thout
the accident of June 9, 1994. (CX 31 at 38). He testified that
the June, 1994 accident had rendered C aimant permanently and
totally disabled. (CX 31 at 47). Taking all of Cdaimant’s
limtations into consideration, he opined that C ai mant coul d not
wor k an eight hour day. (CX 31 at 41). Based on C aimant’s neck
and back injury, he limted himto sitting one hour, walking one
hour, lifting for one fourth of an hour or |ess, tw sting one hour,
standi ng one hour, no squatting, clinbing, or kneeling, lifting
zero to twenty pounds, and hand restrictions due to carpal tunnel.
(CX 31 at 48). Using the AMA Cuidelines, Dr. MCollister found
Caimant to have a twelve to fifteen percent disability. (CX 31 at
42). He al so opined that C ai mant has ongoi ng depression due to
his original knee injury and t he subsequent truck accident. (CX 31
at 42). He assessed equal blanme for the depression between the
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first and second accidents and stated that d ai mant woul d need
additional treatnent for depression. (CX 31 at 43).

The deposition of Dr. John J. Kroening was taken on Septenber
22, 1998. (BR 4). He is Board Certified as an i ndependent nedi cal
exam ner and has [imted his practice to occupati onal nedicine for
twenty years and independent nedi cal exam nations for ten years.
(BR 4 at 4-6). He examined Claimant on May 4, 1998 and revi ened
reports fromDr. Heck, Dr. McCollister, and Dr. Kendrick. (BR 4 at
7, 63). Dr. Kroening found sone decreased range of notion in
Caimant’s neck, but no nerve root conpression, neurologic
abnormality, or carpal tunnel syndrone. (BR 4 at 12). He found
slight limtation in Caimant’s left shoul der abduction, but no
evi dence of inpingenment of the shoulder. (BR 4 at 12). He found
good range of notion in Claimant’s | ower back and observed that
C ai mant wal ked without a |linp and noved wit hout restriction. (BR
4 at 12-13). He found tenderness to palpation in Caimant’s |eft
knee, but noted good range of notion. (BR 4 at 14).

At the time of the exam nation, Caimnt required further
therapy for his knee and Dr. Kroening opined that the knee would
i mprove consi derably wi th physical therapy. (BR 4 at 16). He al so
opi ned that C aimant’ s nmedi cal treatnent was appropriate, but that
any further treatnent which was not limted to a supportive role
woul d be unnecessary, unless it was for the knee. (BR 4 at 17-
18.).

Dr. Kroening opined that C aimant was restricted in engagi ng
inactivities which would require repeated or heavy exertion of the
| eft upper extremty above shoulder level, activities requiring
frequent turning or extending of the neck, and frequent lifting
whi ch woul d cause stress to the | ow back. (BR 4 at 20). He opined
that the January, 1994 injury had resulted in a total latera
meni scect ony. (BR 4 at 20). At the tinme of his exam nation
G aimant had not yet reached maxi mum nedical inprovenent wth
respect to his knee. (BR 4 at 20). Dr. Kroening said that any
limtati ons based on the knee joint would be equally attributable
to both workpl ace accidents. (BR 4 at 21). Both events aggravated
Claimant’s osteoarthritis. (BR 4 at 38). He opined that J ai mant
could return to work as a truck driver and that neither workplace
acci dent had rendered hi mdisabled fromperform ng his job, but he
stated that it was possible that the clutch would give him
pr obl ens. (BR 4 at 22-3, 42, 56). Using the AVA Guides, Dr.
Kroening found that C ainmant had a five percent inpairnment due to
his |unbosacral injury, a fifteen percent inpairnent for his
cervical thoracic injury, a two percent inpairnment for his shoul der
injury, and a three percent inpairnment for his knee injury. (BR 4
at 24-5). He said that the injuries resulted in a twenty percent
i mpai rment of the person. (BR 4 at 25).
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The deposition of Dr. Robert P. Goodman was taken on Sept enber
24, 1998. (BR 6). He is Board Certified in Othopedic Surgery.
(BR 6 at 51). Dr. Goodman has specialized in the field of
orthopedics for thirty years. (BR 6 at 5). He exam ned C ai mant
on March 9, 1998. (BR 6 at 6). He observed degenerative changes,
cervical spine, status post discectony, and fusion. (BR 6 at 45).
Dr. Goodman expl ained that a fusion involves renoving a bone from
the hip and placing it in the neck. (BR 6 at 45). He testified
that G aimant told himthat the second accident increased his knee
pai n and caused new pain in his neck, |ow back, and shoul der. (BR
6 at 13). He said that the fact that Caimant’s |eg got caught
under the seat in the second acci dent suggested the probability of
further injury. (BR 6 at 15). He opined that the condition of
Cl aimant’ s knee as described in the February 4, 1997 MRl was not
caused by the January 23, 1994 accident. (BR 6 at 21-2). He
opi ned that the surgery conducted by Dr. Herr was necessitated by
an event subsequent to January 23, 1994. (BR 6 at 23).

Based on his review of the nedical evidence, Dr. Goodman
opined that Caimant had arthritis in his knee prior to January,
1994 and that his accident irritated this arthritis, resulting in
a one percent inpairnment of the total person under the AVA Gui des.
(BR 6 at 25). He opined that the second accident further injured
his knee and that the reinjury resulted in an additional one
percent inmpairnment. (BR 6 at 26). He opined that O ai mant may be
unconsci ousl y exaggerati ng synptons of nerve danmage. (BR 6 at 28).
After the second accident, Dr. Goodman opined that as a result of
his neck injury, the flare-up of arthritis, the surgery that he’'s
had, and the | ow back injury, Caimant had an i npairnment of fifteen
percent of his person. (BR 6 at 32). He attributed half of this
to the arousal of pre-existing conditions. (BR 6 at 32).

On March 9, 1998, Dr. Goodman found C ai mant to be at maxi mum
medi cal inprovenent. (BR 6 at 54). He did not find the d ai mant
to be totally disabled and stated that he would i nprove if he woul d
do nore walking. (BR 6 at 33). Dr. Goodman admtted that he did
not know how nmuch clutching Cd aimant woul d have to do as a truck
driver, but opined that Caimant is not capable of doing a |ot of
clutching. (BR 6 at 33). He testified that Cainmant’s neck and
back prevent himfromsitting for over an hour. (Br 6 at 34). He
opi ned that C ai mant coul d work as a short-haul truck driver. (Br.
6 at 34).
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Stipul ations for Tackett v. Barge and Rai

The parties have stipulated and | find that:

1

10.

11.

12.

(IX 1).

The Act (33 U S.C 8 901, et seq.) applies to
this claim

G aimant and Enpl oyer were in an enployer-em
pl oyee relationship at the tinme of the acci-
dent/injury.

The accident/injury arose out of and in the scope
of enpl oynent.

The acci dent/injury occurred on January 22, 1994.

Enpl oyer was advi sed of or |earned of the acci-
dent/injury on January 24 or 25, 1994.

Timely notice of injury was given the Enpl oyer.

Enpl oyer did not file a first Report of Injury
(Form LS-202) with the Secretary of Labor.

Caimant filed a A aimfor Conpensation (FormLS-
203) on April 9, 1996.

Disability paynents have been made pursuant to
Kent ucky Workers’ Conpensation from January 27,
1994 to May 4, 1994 at a rate of $180.08 per week
for fourteen weeks, resulting in a total of
$2, 815. 07.

Cl ai mant’ s “usual enploynent” consisting of his
regular duties at the tinme of the injury as
determ ned under Section 8(h) of the Act was as
a truck driver.

Claimant returned to his usual enploynent on My
4, 1994.

Since the date of the accident/injury, the work
and earnings record of the Claimant is as fol-
lows: driver for Matt’s for $7.00 per hour from
May 4, 1994 to June 9, 1994 at total conpensation
of $1,741. 25. It is contested however whether
G ai mant worked after the June 9, 1994 acci dent.
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Stipul ations for Tackett v. Mtt’'s

The parties have stipulated and | find that:
1. The accident/injury occurred on June 9, 1994.

2. Enpl oyer was advised of or |earned of the acci-
dent/injury on June 9, 1994.

3. Tinely notice of injury was given the Enpl oyer.

4. No tenporary total disability has been paid by
Matt’ s.

5. daimant’s “usual enploynent” consisting of his
regular duties at the tinme of the injury as
determ ned under Section 8(h) of the act was as
a truck driver.

6. The date of maxi mum nedi cal inprovenent fromthe
Caimant’s work related injury was August 21,
1998.
(IX 2).

Jurisdiction Under the Act

To be covered under the Act, a Caimant nust satisfy the
status requirenent of Section 2(3) of the Act and the situs
requi renment of Section 3(a). Under Section 2(3), a covered
enpl oyee includes “any person engaged in maritinme enploynent,
i ncl udi ng any | ongshoreman or ot her person engaged in | ong shoring
operations, and any harbor-worker including a ship repairmn,
shi pbuil der and ship breaker . . . .7 33 U S C 8902(3)(1994).
VWiile maritime enploynent is not limted to the occupations
specifically enunmerated in Section 2(3), claimnt’s enpl oynent nust
bear a relationship to the Ioading, wunloading, building, or
repairing of a vessel. See generally Chesapeake & Chio Ry. Co. v.
Schwal b, 493 U. S. 40, 23 BRBS 96 (CRT)(1989). Mor eover, an
enpl oyee is engaged in maritime enploynent as | ong as sone portion
of his job activities constitutes covered enploynent. Northeast
Marine Terminal Co. v. Caputo, 432 U S. 249, 275-276, 6 BRBS 150,
166 (1977). A claimant’s tinme need not be spent primarily in |ong
shoring operations if the tine spent is nore than episodic or
nonmentary. See Boudl oche v. Howard Trucking Co., 632 F.2d 1346, 12
BRBS 732 (5th Cr. 1980), cert denied, 452 U.S. 915 (1981). Under
Caputo, a claimant need not be engaged in maritinme enpl oynent at
the time of the injury to be covered under the Act, as the Act
focuses on occupation rather than on duties at the tinme of the
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injury. See, e.d., Dupre v. Cape Romain Contractors, Inc., 23 BRBS
86 (1989). Land based workers who, although not actual ly unl oadi ng
vessels, are involved in the internediate steps of noving cargo
between ship and land transportation are covered under the Act.
P.C. Pfeiffer Co., Inc. v. Ford 449 U S. 69, 11 BRBS 320 (1979).
Truck drivers who are injured while transporting materials from
floating platforns to storage piles are covered under the Act even
if they never | eave the truck cab to assist in the | oading. Wrner
Brothers v. Nelson 635 F.2d 552 (6th Cir. 1980).

Matt’'s argues that this Court does not have jurisdiction to
hear the case against it under the Act. In Donald Waugh v. Matt’s
Enterprises, Inc.,!® BRB No. 98-0735 (Feb. 23, 1999), the issue of
jurisdiction was effectively analyzed. Like Caimnt, M. Wugh
was a truck driver for Matt’'s Enterprises. Wth regard to the
status test, Caimant’s regular job duties were the sane as M.
Waugh’ s inasmuch as he transported netal that had been unl oaded
from barges onto his truck to the scrap field at the South Point
facility. This constitutes an integral part of the unloading
process. Also like M. Waugh, Cainmant regularly perfornmed tasks
that assisted the process of unloading scrap netal fromthe barges
when he assisted the crane operator in picking up scrap. These
activities were neither extraordinary nor episodic and establish
that C ai mant spent at |east sonme of his tine engaged in clearly
maritime enploynent. Wth regard to Enployer’s argunent that
Gl ai mant was unaut horized to assist in the unloading process, |
note that Enpl oyer was aware that the truck drivers were engaged in
this activity and took no disciplinary action against them thus
providing Claimant with tacit approval of his actions. Even
wi t hout Cl aimant’ s activities assisting the crane operator however,
| find that his activity as a truck driver noving scrap from a
barge to a field on site is sufficient to satisfy the status prong
of the test pursuant to Nelson. Accordingly, the status test is
sati sfied.

Wth regard to the situs test, | also apply the sane reasoni ng
used i n Waugh to determ ne whether Claimant’s injury occurred in an
“adj oining area” under Section 3(a). Rel ying on the functiona

relati onship test of Brady-Ham lton Stevedore Co. v. Herron, 568
F.2d 137, 7 BRBS 409 (9th G r. 1978), | consider: 1) the particu-
lar suitability of the site for the maritine uses referred to in
the Act; 2) whether adjoining properties are devoted primarily to
uses in maritime comrerce; 3) the proximty of the site to the

1 A status report was submitted by Cai mant on March 8, 1999, which
announced the recent release of the Waugh decision. |In a supplenmental brief
received on April 5, 1999, Barge and Rail agreed that this decision favored
Cl ai mant’ s position.
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wat erway; and 4) whether the site is as close to the waterway as
feasible given all the circunstances of the case. 1d., 568 F.2d at
141, 7 BRBS at 411. Applying these criteria, |I find that the scrap
field needed to be close to a waterway in order to provide
efficient unloading of the barges. I note that the surrounding
area was engaged in maritime comerce since one side of the South
Point facility involved |oading scrap onto barges and the other
side invol ved | oading grain onto barges. The scrap field was part
of the overall unloading process at the South Point |ocation since
the scrap was either unloaded fromthe barges to the trucks and
transported to steel conpanies, or |oaded fromthe barges to the
trucks and transported to the field, where at a subsequent tine,
the scrap would be | oaded fromthe field by crane onto trucks for
delivery to steel conpanies. | accept Claimnt’s estimtion that
the scrap field was only three to four hundred feet fromthe barge
as accurate. Accordingly, I find that the field where O ai mant was
injured was customarily used by Enpl oyer in the overall process of
unl oadi ng vessels. I nasmuch as the O aimant satisfies both the
status and the situs tests, he is covered by the Act.

Causati on

Wth regard to causation, a claimant has the burden of
establishing (1) that he sustained physical harm or pain and (2)
that an accident occurred in the course of enploynent, or condi-
tions existed at his workplace, which could have caused harm or
pai n. Travelers Ins. Co. v. Donovan, 221 F.2d 886 (D.C. Cr.
1955)(citing O Leary v. Brown-Pacific-Maxon, Inc., 340 U S. 504
(1951); Miulvaney v. Bethlehem Steel Corp., 14 BRBS 593 (1981).
Once this prim facie case is established, a presunption is created
under Section 20(a) that the enployee’s injury arose out of his
enpl oynent. Once the presunption is invoked, the enployer nust

produce substantial countervailing evidence to rebut it. The
enpl oyer nust produce facts, not speculation, to rebut the
presunpti on. Reliance on nere hypothetical probabilities in

rejecting aclaimis contrary to the presunption created in Section
20(a). Dearing v. Director, OMP, 27 BRBS 72 (CRT)(4th Cr. 1993).
If the presunption is rebutted, the issue of causation nust be
resol ved on the whol e body of proof. Holnes v. Universal Maritine
Service Co., 29 BRBS 18 (1995).

In the case of two work related injuries sustained while
wor ki ng for different enployers, if the disability results fromthe
natural progression of the first injury, and would have occurred

notw t hst andi ng the presence of a second injury, liability for the
di sability nmust be assunmed by the enpl oyer or carrier for which the
cl ai mnt was working when he was first injured. In the alterna-

tive, if the second injury aggravates the claimant’s prior injury,
thus further disabling him the second injury is the conpensabl e
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injury, and liability nust be assuned by the enployer or carrier
for whomthe clai mant was wor ki ng when he was reinjured. Strachan
Shi pping Co. v. Nash, 782 F. 2d 513 (5th Cr. 1986)(en banc); Abbott
v. DillinghamMarine & Mg. Co., 14 BRBS 453 (1981), aff’d nem sub
nom WIllanette Iron & Steel Co. v. ONCP, 698 F.2d 1235 (9th G r
1982). The entire resulting disability is conpensable and the
relative contributions of the work-related injuries are not wei ghed
to determ ne anpunt of entitlenment. Johnson v. Ingalls Shipbuild-
ing, 22 BRBS 160, 162 (1989).

In the instant case, there is no dispute that C ai mant was
involved in two work place accidents, one while enployed by Barge
and Rail and one while enployed by Matt’'s. The dispute is over
whi ch acci dent caused Claimant’s all eged disability. Initially, I
note that Claimant returned to a full schedule at work w thout
restriction approximately three and a half nonths after the January
accident. Despite payroll records to the contrary, | credit the
statenments of Caimant, Ms. Tackett, M. Waugh, and M. Hankins
as establishing that ainmant did not return to work at all after
the June accident. | also note that Caimant indicated that his
left | eg was caught in the seat and skin was torn fromthe back of
his knee in the June accident. He testified that the injuries to
hi s neck, shoul der, back, and knee all prevent himfromworking as
atruck driver. Al though C aimant opined that his knee injury was
caused sol ely by the January acci dent when he was wor ki ng for Barge

and Rail, | note that he has no nedical training.

I now analyze the relevant expert opinions. Ms. Stevens
expressed great concern about Claimant’s ability to return to work
after the January accident. At his deposition, Dr. Herr opined

that C aimant’ s neni scus tear was a result of the January acci dent,
but he expressed the opinion that the June accident caused the
meni scus tear in sonme of his nmedical records. M. Pearson opined
that d aimant woul d have been totally disabled even if the June

acci dent never occurred. Dr. Borders opined that the January
accident was seventy-five percent responsible for Cdaimnt’s
depressi on, based on Caimant’s self-analysis. Dr. MCollister

found that Caimant’s knee injury was caused by the January
accident, but he also testified that G aimant reinjured his knee in
the June accident. He opined that C ai mant woul d have been unabl e
toreturnto work as a truck driver even wi thout the June acci dent.
He stated that C ai mant’s depressi on was caused by both acci dents,
equal ly.

Dr. Tenplin stated that Caimant reported a significant
increase in knee pain after the June accident. Dr. Love did not
find a tear in Caimant’s neniscus subsequent to the January
acci dent despite careful probing of his knee in surgery. He also
noted that C aimant thought that he had reinjured his knee in the
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June accident. M. Stevens did not observe any signs of depression
in Caimant prior to the June accident. Prior to the June
accident, M. GQunning noted that Caimant’s |l eft | eg was i nprovi ng,
but after the June accident, Caimnt’'s leg was found to be in
worse condition. Caimant had to cancel one of his appointnments
because of back pain that cane on while driving. Caimnt’s back
was injured in the second, but not the first accident. Dr.
Kroening opined that Caimant’s knee |imtations were equally
attributable to both accidents, but opined that C aimant had only
a three percent inpairnent of the knee, but a five percent
i mpai rment fromhis |unbosacral injury, a fifteen percent inpair-
ment fromhis cervical thoracic injury, and a two percent inpair-
ment of his shoulder. Only the knee was injured in the January
accident. Dr. Goodman noted that Cl aimant had told himthat the
second acci dent increased his knee pain. He opined that it was the
second accident which necessitated Dr. Herr’'s surgery. He al so
opi ned that the first accident resulted in a one percent inpairnent
of Claimant’s person and that the second accident caused an
addi tional fourteen percent inpairnment of Cainmant’s person.

The doctors at King s Daughters’, Dr. Justice, Dr. Abler, Dr.
Powel |, Dr. Aitken, Dr. Tibbs, Dr. Craythorne, Dr. Cowell, and Dr.
Heck did not opine with respect to this issue.

In assigning relative weights to the expert opinion evidence,
I note that Dr. Love is a Board Certified physician and that he
acted as one of Claimant’s treating physicians. Dr. Love exam ned
G aimant carefully after each of his workplace injuries. Accord-
ingly, | assign the highest weight to his opinion. Although M.
@Qunning is not a physician, he also had the opportunity to treat
and exam ne Cl aimant after each of his workplace accidents. This

entitles M. @nning’s opinion to additional weight. Dr.
Kroening’s opinion is entitled to additional weight since he is
Board Certified and specializes in occupational nedicine. Dr .

Goodman’s opinion is entitled to additional weight since he is a
Board Certified physician. Dr. Tenplin's opinion is entitled to
addi tional weight since he is the nedical director of the pain
managenent center at Cardinal H |l Rehabilitation Hospital.

In weighing the evidence, | note that Dr. Herr has expressed
i nconsi stent opi nions about the cause of Claimant’s knee injury at
different tines. | give his opinion | ess weight on this basis. |
do not find Ms. Pearson’s opinion on this matter to be persuasive
since it calls for nedical analysis and she is not qualified for

this. | do not find Dr. Border’s opinion on this matter to be very
rel evant since Caimant’s depressi on appears to be nore of a result
of his disability rather than a cause of it. | find Dr.

McCol lister’s opinion that Caimant’s knee injury was caused
entirely by the January accident to be sonewhat inconsistent wth
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his opinion that Caimant reinjured his knee in the June acci dent
and give |l ess weight to his opinion on this basis. | find that M.
Stevens’ opinion is worthy of consideration, but note that she is
not as highly qualified as the experts who treated C ai mant and/ or
hol d Board Certifications.

In weighing the nedical evidence, | find that the opinions
which nerit the greatest weight support a finding that Caimnt’s
June, 1994 acci dent was the cause of his alleged disability. These
opi nions are supported by the fact that Caimnt was eventually
able to return to work after the January accident, but has never
felt capable of returning after the June accident. Accordi ngly,
I find that Caimant’s injury while working for Matt’'s not only
aggravated the injury which he sustained while working for Barge
and Rail, but also resulted in newinjuries. Thus, if Caimnt is
entitled to disability conpensation, Matt’'s nust assune any
liability which is determ ned.

Nat ure and Extent of Disability

Under the Act, “disability” is defined as the “incapacity
because of injury to earn wages whi ch t he enpl oyee was recei ving at
the time of injury in the sane or other enploynent.” 33 U S. C 8§
902( 10) . Generally, disability is addressed in ternms of its
extent, total or partial, and its nature, permanent or tenporary.
A claimant bears the burden of establishing both the nature and
extent of his disability. Eckley v. Fibrex and Shipping Co., 21
BRBS 120, 122 (1988); Trask v. Lockheed Shi pbuil ding and Construc-
tion Co., 17 BRBS 56, 59 (1985).

Extent of disability is based on an econom c | oss coupled with
a physical or psychol ogi cal inpairnent. Sproull v. Stevedoring
Servs. of Anmerica, 25 BRBS 100, 110 (1991). Total disability is
defined as conpl ete incapacity to earn pre-injury wages in the sane
work as at the tinme of injury or in any other enploynent. Under
current case law, the enployee has the initial burden of proving

total disability. To establish a prinma facie case of total
di sability, the claimnt nust show that he cannot return to his
regul ar or usual enploynment due to his work-related injury. In
performng this analysis, | conpare the claimant’s nedical

restrictions with the specific requirenments of his usual enploy-
ment. Curit v. Bath Iron Works Corp., 22 BRBS 100 (1988), MIls v.
Marine Repair Serv., 21 BRBS 115, on recon., 22 BRBS 335 (1988).
At this stage, the claimant need not establish that he cannot
return to any enploynent, only that he cannot return to his forner
enploynment. Elliott v. C & P Tel. Co. 16 BRBS 89 (1984). Usua
enpl oynent refers to the claimant’s regular duties at the tine he
was i njured. Ramirez v. Vessel Jeanee Lou, Inc., 14 BRBS 689
(1982). Thus, even a mnor inpairnent can establish total
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disability if it prevents the enployee from perform ng his usual
enploynment. Elliott, 16 BRBS at 92 n.4. The claimant’s credible
conplaints of pain alone may be enough to neet his burden.
Anderson v. Todd Shipyards Corp., 22 BRBS 20 (1989). Addi ti on-
ally, a psychological injury arising out of a physical injury can
support a finding of total disability. Parent v. Duluth, M ssabe

& lron Range RY. Co., 7 BRBS 41 (1977).

Once a prima facie case is established, the claimant is
presuned to be totally disabled, and the burden shifts to the
enployer to prove the availability of suitable alternative
enpl oynent. See New Orleans (GQulfwi de) Stevedores v. Turner, 661
F.2d 1031, 1038 (5th Cr. 1981), Elliott, 16 BRBS 89. If the
enpl oyer establishes the existence of such enploynent, the
enpl oyee’ s disability is treated as partial rather than total.

Initially, | nust determ ne whether Caimant is capable of
performng his ususal enploynent as a truck driver. It is
Cl ai mant’ s opi nion that his injuries have rendered hi mi ncapabl e of
driving a truck or even passing a physical to do so. Although M.
Hankins testified that it is possible to drive a truck with |ess
clutching, there is no evidence that C ai mant uses or knows how to
use this nmethod. | credit Caimant’s testinony that his regul ar
job required himto use his clutch extensively and find that the
medi cal opinions which state that C aimant cannot clutch exten-
sively support a finding that he cannot return to his regul ar job.

Wth respect to the expert testinony the opinions of M.
Pearson, Dr. Tenplin, Dr. Powell, Dr. Craythorne, Ms. Stevens, Dr.
Love, Dr. Herr, Dr. Borders, M. Gunning, Dr. MCollister, and Dr.
Goodman support a finding that Cai mant i s not capabl e of returning
to his regular job as a truck driver. Ms. Pearson’s opinion is
entitled to additional weight since she is a Board Certified
Vocati onal Expert who reviewed extensive nedical evidence in
reaching her opinion and personally interviewed C ai mant. Dr.
Love’s opinion is also entitled to a great deal of weight since he
is a Board Certified physician who treated C ai mant extensively.
The opinions of Drs. Herr, MCollister, and Borders are also
entitled to additional weight since they were rendered by Board
Certified physicians who acted as Claimant’s treating physicians.
Dr. Goodman’s opinion is entitled to additional weight since heis
Board Certified. Dr. Powell’s opinion is entitled to additional
weight since he was one of Caimant’'s treating physicians.
Al though M. Gunning is not a doctor, | give special consideration
to his opinion and those of the other physical therapists at the
center since these individuals treated C ai mant extensively. I
find that the opinions of M. Stevens, Dr. Craythorne and Dr.
Tenplin are well reasoned and worthy of consideration, but not
entitled to any special weight.
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The opinions of Drs. Justice, Tibbs, Heck, and Kroening
support a finding that Caimant is capable of returning to his

regular job as a truck driver. | find that Dr. Justice’s opinion
is entitled to less weight since he admtted that he did not
understand Caimant’s synptons. | find that Dr. Tibbs opinionis

entitled to less weight since it is vague and it is unclear whet her
he considered Claimant’s job as a truck driver to be one of the
“lighter duty jobs” that Claimnt “may” be able to perform Dr.
Heck’s opinion is entitled to | ess weight since he only assessed
Caimant’s ability to work from a neurol ogical standpoint and
Caimant conplains of a nultitude of other injuries. Dr .
Kroening’s opinion is entitled to |ess weight since he admtted
that it was possible that daimant would have problens using a
clutch and using a clutch is an integral part of Caimant’s regul ar
j ob.

The doctors at King’s Daughters’, Dr. Abler, Dr. Aitken, and
Dr. Cowell did not opine on this issue.

In weighing all of the nmedical evidence together, | find that
t he nost persuasi ve opi nions, rendered by the nost highly qualified
experts support a finding that Caimant i s not capabl e of returning
to his regular job as a truck driver. Accordingly I find that the
Gl ai mant has satisfied his burden of proving that he cannot return
to his regular job. Thus, he is presuned to be totally disabl ed.

The burden now shifts to the enpl oyer to showthe existence of
realistically avail able job opportunities within the geographi cal
area where Caimant resides which he is capable of performng
considering his age, education, work experience, and physical
restrictions, and which he could secure if he diligently tried.

I find that Enployer has not net its burden. There is no evidence
in the record which identifies job opportunities available to
d ai mant . Dr. Goodman’s opinion that Caimnt could work as a
“short-haul truck driver” is insufficient since Enployer has not
shown that such a job is realistically available to C aimnt.
Furthernore, there is no evidence in the record to indicate that
Dr. Goodman knows the duties of a short haul truck driver. The
opi nions of Drs. Tibbs and Craythorne that C ai mant can do “light
duty” work al so fall short of satisfying Enployers’ burden since no
particular jobs which are available to Caimant are identified

Even if such evidence did exist, | would still credit the opinion
of the only vocational expert to testify in the case, Ms. Pearson,
since she is a Board Certified Vocational Expert, she reviewed an
ext ensi ve anmount of nedi cal evidence, and she intervi ewed C ai mant.
Accordingly, | find that Caimant is totally disabl ed.

Courts have devel oped two | egal standards to determnm ne whet her
a disability is permanent or tenporary in nature and an injured
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worker’s inpairnment may be found to be permanent under either of
the two tests. Eckley v. Fibrex & Shipping Co., 21 BRBS 120, 122-
23 (1988). Under the first test, a disability will be considered
permanent if the enployee’s condition reaches the point of maxi num
medi cal inprovenent. Janes v. Pate Stevedoring Co., 22 BRBS 271,
274 (1989). Under the second test, a disability will be consi dered
permanent if the inpairnent has continued for a | engthy period of
time and appears to be of a lasting or indefinite duration. Air
Anerica, Inc. v. Director, OANP, 597 F.2d 773, 781-82 (1st Gr.
1979). These two standards, while distingui shable, both define the
permanency of a disability in ternms of the potential for further
recovery fromthe injury.

I note initially, that Caimant was injured on January 22

1994 and June 9, 1994 and still felt incapable of working on the
date of the hearing, Septenber 30, 1998. On April 20, 1994, Dr.
Love found that C aimant was at maxi num nmedi cal inprovenent from
the injury sustained in his January injury. Wth respect to the
January accident, | credit Dr. Love s opinion that C ai mant reached
maxi mum medi cal inprovenent on April 20, 1994. | find Dr. Love's
opi ni on persuasive since he is Board Certified and had extensive
contact with Claimant as his treating physician

Wth respect to Claimant’s injuries that were sustained in or
aggravated by the June accident, the parties have stipulated and |
find that d aimant reached maxi mum nedi cal i nprovenent on August
21, 1998. (JX 2). Accordingly, Caimant’s total disability becane
per manent on August 21, 1998.

Timeliness of Filing

33 U.S.C. §913(a) provides that the right to conpensation for
di sability under the Act is barred unless a claimis filed within
one year after the injury. The tine does not begin to run until
the enployee is aware, or by exercise of reasonable diligence
shoul d have been aware, of the rel ationship between the injury and
the enploynment. Section 30(f) of the Act provides that where the
enpl oyer has been given notice, or the enployer has know edge of an
injury to the enployee and fails, neglects, or refuses to file a
report thereof to the Secretary, the limtations in 8§ 13(a) shal
not begin to run until such tinme as the report is furnished.
Fortier v. General Dynamics Corp., 15 BRBS 4 (1982), aff’'d nem,
No. 82-4213 (2d Gir. 1983) and § 702.211. Failure to file such a
report will not be excused based on the m staken belief that state,
rather than federal |aw applies. Castro v. Mlean Indus., 12 BRBS
911 (1980).

In the instant case, Barge and Rail |earned of the January
accident and injury on January 24 or January 25, 1994. (JX 1).
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Matt’'s | earned of the June accident and injury on June 9, 1994,
(JX 2). Both Enpl oyers stipulated that they received tinely notice
of the injury. (JX 1 and JX 2). Despite this, neither enployer
filed a Report of Injury (FormLS-202) with the Secretary. (IX 1
and Matts’ Brief at 42). Accordingly, the clear |anguage of the
statute dictates that the time limts in 8 13(a) never began to run
and that Claimant’s cause of action was filed in a tinmely fashion.

Aver age Weekly Wage

Section 10 of the Act provides the neans for calculating
average weekly wage. 10(a) provides that if the injured enpl oyee
wor ked i n substantially the sane enpl oynent for the sanme or anot her
enpl oyer during substantially the whole of the year immediately
preceding his injury, his average annual earnings shall consist of
two hundred and sixty tines the average daily wage for a five-day
wor ker. 10(b) provides that if the injured enployee did not work
i n such enpl oynent during substantially the whol e of such year, his
average annual earnings shall consist of two hundred and sixty
times, for a five day per week worker, the average daily wage which
an enpl oyee of the sanme class working substantially the whole of
such imredi ately preceding year in the sane or simlar enploynent
in the same or a neighboring place shall have earned in such
enpl oynment during the days when so enployed. 10(c) provides that
if either of the foregoing nethods can not reasonably and fairly be
appl i ed, average annual earnings shall be such sum as, having
regard to the previous earnings of the injured enployee in the
enpl oynent in which he was working at the time of the injury, and
of other enployees in the sane or nost simlar class working in the
same or nost simlar employment in the same or neighboring
locality, or other enploynent of such enployee, including the
reasonabl e value of the services of the enployee if engaged in
sel f-enpl oynent, shall reasonably represent the annual earning
capacity of the injured enpl oyee.

Al'l of the parties to this cause of action agree that 8§ 10(a)
and 8 10(b) are unavailable for calculating Caimnt’s average
weekly wage and that 8§ 10(c) nust be used. (Caimant’s brief at
75, Matt’s brief at 42, and Barge and Rail’s brief at 30). | agree
that 8 10(a) is unavailable since Claimant only worked at this
enpl oynent for eleven weeks prior to his first accident and |ess
than an additional five weeks prior to his second accident. | also
agree that 8 10(b) is unavailable since there is no evidence in
this case of the earnings of an enpl oyee of the sane class working
in the immedi ately preceding year. Thus, | mnust arrive at an
aver age weekly wage using 8 10(c).

This Court has broad discretion in determ ning annual earning
capacity under 8 10(c). Sproull v. Stevedoring Sers. O Anerica,
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25 BRBS 100, 105 (1991). | do not find that the Claimnt’s pay
records at Matt’'s and Barge and Rail accurately represent his
earning capacity. Caimant only worked a brief tine before he was
injured and resunmed for an even shorter period before he was
injured again. The pay records in this case provide only snapshots

of Claimant’s work record. They are poor indicators of what
Claimant’s work record woul d have been if he had not been injured
twice on the job. Additionally, 1 note that daimnt, Ms.

Tackett, M. Waugh, and M. Hankins all questioned the accuracy of
Claimant’s pay stubs as an indication of his work record. M.
Hankins testified that Caimant was utilized like a full tine
wor ker. Accordingly, | find that M. Waugh’'s earnings record for
1994 provides the best available nmeans for estimating Caimnt’s
earning capacity. M. Waugh testified that his job was identical
to Caimant’s and that he took over Claimant’s position when
Gl aimant was injured for the second tinme. M. Waugh's K-2 wage and
tax statenent indicates that he earned $17,312.53 i n wages i n 1994.
(CX 22). Dviding by fifty-two results in an average weekly wage

of $332.93. Accordingly, | find dainmant’s average weekly wage to
be $332.93 pursuant to § 10(c).
8(f)

Barge and Rail seeks relief under 8 8(f) of the Act. Section
8(f) shifts part of the liability for permanent total disability
fromthe enployer to the special fund when the disability is not
due solely to the injury which is the subject of the claim This
provi sion serves to prevent discrimnation against handi capped
workers. Three prerequisites nust be nmet for 8 8(f) to apply, to
wit: 1) The cl ai mant had an existing permanent partial disability
before the nost recent injury; 2) The pre-existing disability, in
conmbination with the subsequent work injury, contributes to a
greater degree of permanent disability and; 3) The injured worker’s
exi sting permanent partial disability was manifest. Director, OANP
v. Canpbell Industries, Inc., 678 F.2d 836 (9th Cir. 1982), cert.
deni ed, 459 U S. 1104 (1983); Director, OANCP v. Berkstresser, 921
F.2d 306, 309, 24 BRBS 69 (CRT)(D.C. Gr. 1990), rev'g 16 BRBS 231
(1984), 22 BRBS 280 (1989). The nmere fact of past injury doe not
establish disability, rather, the enpl oyer nust establish that the
injury has produced a serious, lasting problem Lockheed Shi p-
building v. Director, OACP, 951 F.2d 1143, 1145-46, 25 BRBS 85
(CRT)(9th Gr. 1991). Learning disabilities and psychiatric
di sorders can satisfy the pre-existing condition requirenment if
they are serious enough that they could notivate a cautious
enpl oyer to discharge an enployee. State Conp Ins. Fund wv.
Director, OACP, 818 F.2d 1424, 20 BRBS 11(CRT)(9th GCr. 1987);
Director, OMP v. Potonmac Elec. Power Co., 607 F.2d 1378, 10 BRBS
1048 (D.C. Cr. 1979). The Sixth Grcuit Court of Appeals has held
that the manifestation requirenent is satisfied as long as the
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exi stence of the underlying condition is docunented by soneone
prior to the workplace injury in question. The enployer need not
have actual know edge. Anerican Shipbuilding Co. v. Director,
ONCP, 865 F.2d 727, 731-32, 22 BRBS 15 (CRT) (6th G r. 1989). The
burden of proof is on the enployer to prove all the facts necessary
for 8(f) relief. Bullock v. Sun Shipbuilding and Dry Dock, 13 BRBS
380 (1981).

Wth regard to the requirenment that daimant have a pre-
exi sting permanent disability, | note that a radi ol ogy report taken
by Dr. Bond on January 26, 1994 indicated mld degenerative
osteoarthritic change in Caimant’s left knee. Dr. Love, Dr.
Kroeni ng, Dr. Goodman, and Dr. MCol |ister opined that C ai mant had
osteoarthritis prior to his workplace injury. The psychiatric
eval uations of Drs. Cowel|l and Borders indicated that C ai mant had
underlying psychol ogical issues related to the death of his son
prior to the workpl ace accidents. Additionally, Dr. Borders opined
that Caimant had below average intelligence and poor coping
skills. Ms. Pearson also found Claimant to have poor reasoning
skills.

Dr. Goodman is Board Certified in Othopedic Surgery, Dr.
Kroening is Board Certified as an i ndependent nedi cal exam ner, Dr
McCol lister is Board Certified in Internal Medicine, M. Pearson
is a Board Certified Vocational Expert, Dr. Borders is Board
Certified in Psychiatry in addition to being one of Caimnt’s
treating physicians, and Dr. Love also is a Board Certified
physician, in addition to being one of Caimnt’s treating
physi ci ans. I find that the opinions of these experts are
sufficient to denonstrate that C aimant had serious pre-existing
conditions prior to his January accident, ie. osteoarthritisin his
| eft knee, poor coping skills, poor reasoning skills, and enoti onal
trauma related to the death of his son.

I now determ ne whether these pre-existing conditions, in
conmbi nation with the workplace injury, result in a greater total
disability. Dr. Love, Dr. Goodman, and Dr. Kroening opined that
Cl ai mant had pre-existing osteoarthritis which was worsened by his
wor kpl ace accident. Dr. McCollister alsotestifiedthat Caimnt’s
January accident brought his pre-existing osteoarthritis into
disabling reality. Dr. Border’s opinion that Caimnt has poor
coping abilities suggests that his depressi on has been worsened by
the fact that C aimant cannot deal effectively with adversity. |
find that these opinions are sufficient to prove that Caimnt’s
pre-existing conditions, in conbination with his workplace injury,
resulted in a greater total disability.

Finally, the enployer nust show that Claimant’s pre-existing
conditions were manifest. | credit Claimant’s testinony that he
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was not given a pre-enploynent physical. There is no evidence in
the record which denonstrates that any of Cainmant’s pre-existing
condi ti ons were docunented by anyone prior to his January 22, 1994
wor kpl ace injury. Barge and Rail cannot prevail inits claimfor
8 8(f) relief absent this show ng. Accordingly, |I find that Barge
and Rail has failed to carry its burden and is not entitled to
88(f) relief.

Medi cal Benefits

Section 7(a) of the Act provides that an enployer shall
furnish nedical and surgical treatnent for an enployee for such
period as the nature of the injury or the process of recovery nay
require. Medical benefits are not conpensation and are not tine-
barred under Section 13 of the Act. See Mayfield v. Atlantic &
@l f Stevedores, 16 BRBS 228, 230 (1984). To be entitled to
medi cal benefits under Section 7, a claimnt need not establish
that the injury has caused a reduction in wage-earning capacity.
Rat her, a claimant need only establish that the injury is work-
related. See Wnston v. Ingalls Shipbuilding, Inc., 16 BRBS 168,
174 (1984).

I have already determned that daimnt reached maxi num
medi cal inprovenent for his January knee injury on April 20, 1994.
Accordingly, | find that Barge and Rail is responsible for all of
Caimant’s nedical bills related to his knee injury up to this
date. Caimant’s only other synptons which are attributable, at
least in part, to the January accident relate to his depression.
Caimant testified that he began to feel depressed prior to his
June accident. M. Stevens did not observe any signs of depression
in Cai mant between February 16, 1994 and April 20, 1994, but did
not feel capable of making a definitive statenent about whet her he
had depression during this tinme period. Dr. Cowell opined that
G ai mant was experiencing a major depressive disorder and that
ongoi ng treatnment was appropriate and nedically necessary, but he
did not assess blanme between the two accidents. Dr. Borders
attri buted seventy-five percent of Claimant’s depression to the
January acci dent and twenty-five percent to the June accident. Dr.
McCol i ster al so observed Claimant to be depressed and attri buted
equal responsibility for this condition between the January and
June accidents. Inasmuch as Dr. Borders is a Board Certified
Psychiatrist who has a history of treating Claimant, | find his
opinion to be the nost reliable with respect to this issue and
credit his finding as accurate. Accordingly, Barge and Rail nust
pay seventy-five percent of Caimant’s past, present, and future
medical bills for treatnment of his depression and Matt’s nust pay
twenty-five percent of these bills. Based on ny causation
analysis, Matt’'s nust pay for all of Claimant’s nedical bills
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related to his workplace injuries other than that which | specifi-
cally allocated to Barge and Rail above.

Credit for State Wrkers’' Conpensati on Paynents

It is well established that benefits awarded under the Act
nmust be discounted to reflect those already received under state
law. 33 U.S.C. 8§ 914(j). < aimnt acknow edges that Enpl oyers are
entitled to credit for paynents nade under state workers’ conpensa-
tion | aw (Caimant’s brief at 72 and 90). The enpl oyers are
entitled to this credit where applicable.

Attorney Fee

Thirty days is allowed to Caimant’s counsel for the subm s-
sion of an application for an attorney’'s fee. The application
shall be prepared in strict accordance with 20 CF. R 8§ 702.132.
The application nust be served on all parties, including the
G ai mant, and proof of service nust be filed with the application.
The parties are allowed 15 days followng the service of the
applicationto file objections to the application for an attorney’s
fee.

ORDER

Based on the above findings of fact and concl usi ons of |aw, |
make the follow ng conpensation order. The specific conputations
of the conpensation award and interest shall be admnistratively
performed by the District Director

1. Matt’'s Enterprises, Inc. shall pay to C aimant
tenporary total disability for the period from
June 9, 1994 to August 21, 1998 based upon an
aver age weekl y wage of $332. 93, such conpensati on
to be conputed in accordance with 33 U S.C. 8§
908(b), subject to the limtations at sections
6(b) (1) and 6(b)(2) of the Act, if applicable.

2. Mtt’s Enterprises, Inc. shall pay to d ai mant
permanent total disability from the date of
August 21, 1998 based upon an aver age weekly wage
of $332.93, such conpensation to be conmputed in
accordance with 33 U S.C. 88 908(a) and 910(f),
subject to the limtations at sections 6(b)(1)
and 6(b)(2) of the Act, if applicable.
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Barge and Rail Termnals, Inc. shall furnish
seventy-five percent of all reasonabl e, appropri -
ate, and necessary nedical care related to
Cl ai mant’ s depression and pay for all reasonabl e,
appropriate, and necessary nedical care related
to Claimant’ s knee i njury on January 22, 1994 and
incurred on or prior to April 20, 1994 pursuant
to Section 7 of the Act.

Matt's Enterprises, Inc. shall furnish twenty-
five percent of all reasonable, appropriate, and
necessary nedical care related to Caimant’s
depression and pay for all of Cainmant’s reason-
abl e, appropriate, and necessary nedical care
related to Claimant’s accident on June 9, 1994
and incurred on or subsequent to June 9, 1994.

Both Barge and Rail Termnals, Inc. and Matt’s
Enterprises, Inc. shall receive credit for all
anounts of conpensation previously paid to
Claimant as aresult of his injuries arising from
the January 22, 1994 and June 9, 1994 acci dents,
respectively. 33 U S.C 914(j).

RUDCLF L. JANSEN
Adm ni strative Law Judge



